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JIOKTOPY ~ €KOHOMIYHHX —HaykK, mpodecopy Kaeapu
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BIATYK
odiuiiinoro ononenta, 10kTopa IOPHAHYHHX HAYK,
npogecopa Ioauepkosroro OJiera IlerpoBuua
Ha quceprauiiine gociimkenns Yepenosenkoro Koerssnruna BausepiiioBnua
Ha Temy «CripaBeasiMBuii Ta piBHONPaBHMil PEKHM 3aXHCTY iHBeCTHLIH y
MiZKHAPOIHOMY NpaBi», MogaHe Ha 3100y TTsl CTYneHs 10KTopa dinocodii y
rajysi suanb 29 «MixHApOaHi BiTHOCHHMY 32 cnemiaabHicTIO 293
«MixkHapoane npapo»

AKTYaJIbHiCTh TeMH AHCepTAuiiinoi poboru. [luceprauiiine mocmimKeHHs
Yepenorcrkoro KocrsuTrHa BanepitioBuua npucssuene oxuiii i3 HafGiIBM
CKIAJHAX Ta AUCKYCIHHMX INpOGJEM Cy4acHOro MIKHApOJTHOT'O 1HBECTHLIHHOro
fipaBa — BU3HAUCHHIO IPaBOBOI IPUPO/HM, 3MICTY Ta (YHKIIOHATLHOTO [IPA3HAYEHHS
CpaBe/NIMBOTO Ta piBHOMPaBHOTO pexumy (CPP) sk 01HOTO 3 OCHOBHUX CTaHIapTiB
CTaBJICHHS 10 IHO3EMHUX IHBECTHIIIA.

AKTYaJIbHICTb Ii€ MPoGIeMATHKH 3yMOB/IeHa He THILe IIAPOKUM JAOTOBIpHUM
MOILIMPEHHSAM BIANOBIAHOTO CTAHAAPTY, a HacaMIIepe/l TiEko poJLTIO, SIKY BiH Bimirpae
y @opmyBaHHi [IpaBOBOI'0 CepeOBHINA TPAHCKOPJOHHOT iHBECTUILIIHHOT MisIBHOCTI.
[HBecTHLiHHI BiTHOCHHH, MiKHAPOAH] IHBECTHIIIHH] BLIHOCH MY 30KpeMa, 3a CBOEIO
MPUPOZIOI0 BUXOLATH 32 MeXi CYTO NPUBAaTHOTO iHTEpecy OKpeMoro IHBecTOpa.
3aificHeHHs! TPAHCKOPAOHHHUX IHBECTHIIIH nepeadbavae B3a€EMO/III0
IPUBATHONIPABOBAX MaHHOBHX IHTEpeciB, rocHoapchkol AisTBHOCTI, nyoivyHOro
PEry/IlOBaHHA, NEPKABHOI EKOHOMIYHOI MONITHKH, MiKHAPOAHUX 3000B'S3aHb
ACPXaBU Ta IOPUC/MKUIHHMX MeXaHi3MiB 3axucTy. ToMy mMTaHHS paBOBOIO
PEeKUMY IHO3EMHHUX IHBECTHUIII I He MO3Ke OyTH 3BeJieHe JIMIIe 10 BU3HAYEHHS o0csry
[paB iHO3eMHOTO iHBeCcTOpa. BOHO 0XOMTIOE 3HaYHO LIMpIIE KOJIO TPaBOBUX 3aCO0iB:
YMOBHM JIONYCKY 1HO3EMHOTO KamiTaly, TIpaBuia 3/1ifCHEHHS IHBECTHII THOT
AiANBHOCTI, CTAHAAPTH IOBEMIHKH AEpKaBU IMOJ0 MIKHAPOAHMX IHBECTHIIH Ta
IHBECTOpa 3-33 KOPJOHY, TapaHTii MaiHOBHX IIpaB, TPOLEAYPHI rapaHTii
(MexaHi3mMu), 3ac06M CyI0BOrO Ta ap6iTpaXkHOTo 3aXHCTy, a TAKOXK JOIYCTHMI MEXi
JePKABHOTO pPeryTFOBaHHS.

Came B wifi mmommui aucepraililine fociimkenHs Yepenoscekoro K.B.
Ha0yBae  HalGinbmoi  HaykoBol aKTyalbHOCTI, amke oOmexenus CPP
XapakTEPUCTHKOIO OKPeMOI JOTOBIPHOI rapaHTii JaBHO BTPAaTUIIO CBOE pEryIsaTOpHe
3HAYEHHS. Y 1bOMY KOHTEKCTI IocTae morpeba PO3IIsLAaTH BIANOBIAHUI CTAHAAPT y
CHCTEMHOMY 3B'3Ky 3 (OPMYyBaHHSM Ta (yHKLIOHYBAHHSM IHCTUTYTY NpaBOBUX
PEKMMIB 1HO3EMHMX IHBECTHIH B istomy. Ile no3BosnTh oOuiHIOBaTH mpaBoBe
3a0e3neueHHs iHBeCTULIMHOT AisSMBHOCTI He 32 KiIBKICTIO 11 OrOJIOLIEHUX rapaHTii,
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a 32 3/IaTHICTIO IIPABOBOTO MEXaHi3My 3a6€3MeYnTH peasbHy MOK/IUBICTb 3 /i fiCHEeHHS
IHBECTHLiH, 30epexeHHs TIOCIOAAPCHKOTO (KoMepuiliHO-MaifHOBOTO)  iHTepecy
IHBECTOpa, Mepen0adyBaHICTIO perylaTOPHOrO cepejoBHIIA Ta e(eKTUBHOCTI
3aXHUCTY Y BUNIAAKY MOPYIIEHHS BIANOBIIHUX MpaB. 3aBISKULGOMY BHHUKAE IOTpeba
MPe/ACTABUTH KATEropito «IMpaBoOBMH pexuM» He y QopManbHOMY, a a vy
(GyHKIiOHANBHOMY 3HAYEHHI.

AKTYaJIbHICTb J0C/Ii/DKEHHS 0COOINBO MOCHITIOETHCS YKPATHChKUMHE peasisimMu.
YkpaiHa oaHO4acHO mepeGyBae B yMOBax [OBHOMACIITaGHOL BIIHH, TPOBOAMTH
CTPYKTYPHI €KOHOMi4Hi Ta aIMiHiCTpaTHBHI NepeTBOPeHHS, 3MiHCHIOE €BPOIIEHCHKY
inTerpanito Ta Qopmye mpaBoBi Nepe/lyMOBH MacluTabHOrO0 IOBOEHHOTO
BIIHOB/IEHHS. 3a TakMX YMOB iHO3eMHMI KarmiTa BUCTYIIA€ HE JIHILIE JHKEpPeIoM
(piHaHCYBAHHS OKPEMHUX MPOEKTIB, a OJHWUM i3 3acOBiB BiTHOBICHHS BUPOOHHUYOTO
NoTeHLiany, iIHPPaCTPyKTYPH Ta eHepreTHYHOI CHCTEMH, HHU(PPOBOT €eKOHOMIKH Ta
IHIIMX CEKTOPIB rOCIOIapIOBAHHS.

OpHak 3amydeHHs MDKHapOJAHHMX iHBECTULIH HEMOXJIMBE 0€3 HAIEKHOIO
[TPaBOBOTO CEpeNOBMINA. [HBECTOp OLIHIOE He JIHIIe IMOTEeHUIHHY MpuGYTKOBICTH
MPOEKTY, alle W IOPUAWYHUH PH3UK: CTAaGUILHICTh pPeryIioBaHHS, MOCHIIOBHICTH
aJMIHICTPaTUBHOI MPaKTHKH, MOXKIMUBICTD e(heKTHBHOTO 3aXMCTy MalHOBHX IpaB,
nepeadadyBaHiCTh JepHKaBHOI MOJNITHKM Ta peabHICTh BUKOHAHHS MIDDKHapOIHUX
CYNOBHUX 1 apBiTpaxHuX pimeHb. ToMy NMpaBOBHIl pexkHM IHO3EMHHX iHBECTHIIH €
Ha[IBOKIMBOIO CKIIaZI0BOIO IHBECTHIIHHOI MPHBAGIMBOCTI JEPKABH T4 BAKIHBOIO
OCHOBOIO MIKIepP)KaBHUX BiJHOCHH.

Lle mutanHs Mae Ge3nocepeiHe 3HAYEHHS He JIMIIE TS HayKH MI)KHapOHOTO
€KOHOMIYHOTO TpaBa, afe i I rocrnoaapchKo-NpaBoBoi HayKH, aJke eKOHOMIYHa
AisUIbHICTD 3aBXKIH 3MiACHIOETBCS Y MEBHOMY MPaBOBOMY PEKUMI, PEeryJibOBAHOMY
Ta BCTAHOBJICHOMY JIEPXKABOIO, 8 €(EKTUBHICTh LIbOI0 PEXUMY BU3HAYACTBCS, Cepe/l
IHIIOTO, Y3TO/DKEHICTIO IIPUBATHUX i My6iuHuX 1HTepeciB.

Takum 4umHOM, aKTyanbHICTH TeMH BH3HAYAETHCS OMHOYACHO TEOPETHYHHMH
Ta MPUKIIAAHUMH YUHHUKAMH. Y TEOPETUYHOMY acleKTi WAEThCs Ipo HeOOXiAHICTE
yrounenHs Micus CPP y cucremi MikHApoqHOTO iHBeCTHIIHHOIO npasa, Horo
IOPUIMYHOT NPUPO/IM Ta CIiBBiJHOLICHHS 3 IHIIMMU cTaHAapTaMu. Y IPUKIIaHOMY
— PO  HEOOXiJHICTL (OPMYBaHHs TAaKOrO [IPABOBOIO CEepEIOBHILA, SKe
3a0esredyBaTUMe HANEKHUH piBeHb 3aXMCTY iHBECTHIil Oe3 HEBUIIPAaBIAHOI'O
3BY)KEHHS PeryJISTOPHOI aBTOHOMIT JepiKaBH.

BBaxaio, mo obpaHa JMCEPTaHTOM TeMa € AKTYalbHOI, CBOEYACHOIO Ta
TaKo}o, 1O BIATIOBia€ CyJacHUM MOTpe6aM PO3BUTKY HayKu Mi’KHapOHOTO MpaBa i

MPAKTHKK TPaBOBOIO 3a0e3MeYeHHs] MiXKHAPOIHOI €KOHOMIUHOI Ta iHBeCTHIHiiHOT
JUSIBHOCTI.

Crynine  oGrpyHTOBaHOCTI HAYKOBHX  10JI0KeHb, BHCHOBKIB |
pexoMeHamii, chopmynboBaHMX y aucepTamii. Jluceprauiiina pobora
XapaKTEPU3yETbCA  KOMIUIEKCHMM ~ XapakTepoM JOCIHIIKeHHs. 1i  cTpyKTypa
noOy/oBaHa  TakUM  YHHOM, IO  JAOCIIKEHHS IPOXOJUTE  AeKIJIbKA
B3a€MOIIOB'SI3aHUX  PIBHIB: Bifl iCTOPUKO-TIPAaBOBHUX nepeaymMoB  (GopMyBaHHS
MDKHapPOIHMX PEXXUMIB 3aXUCTY iHBECTHIIH — Yyepes MOHSATTS [MPaBOBOIO PEKUMY Ta
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CTaHIapTy — A0 aHaji3y [OrOBIpPHOTrO pery/HOBaHHS, CIiBBiAHOLIEHHS OCHOBHHX
CTAaHIapTiB Ta MPAaKTMKH IX 3aCTOCYBaHHS MiXHAPOIHUMH iHBECTHIHHIMY
apOiTpaxxamu.

Ilepmmii  posmin npucesueHo cramosnennio CPP vy MI>)KHapOIHOMY
lHBeCTPIIIIPIHOMy npaBi. ABTOP IOC/TI/IKY€ €BOJIOLIIO IIPABOBMX MEXaHI3MiB 3aXHCTY
IHO3eMHHUX KalliTalOBKJIa/eHb, cneumplxy rajy3i MDKHapOJHOTO iHBECTHULIHHOrO
1paBa, MOHATTA NPaBOBUX PEXKHUMIB I CTaHAapTiB, oxomkenHst CPP, ioro 3BuyaeBy
MPUPOY Ta CHIBBIJHOLIEHHS 3 MIKHAPOJAHUM MiHiMATbHHM cranaaptoM. pyrwuii
po3 i MepeHOCHTh JOCIIDKEHHS Ha HODMATUBHHUMN piBeHb. Y HbOMY aHATI3YIOThCS
MDKHApOJHI iHBECTUUIHHI yroau, JOroBipHe 3aKpilIeHHs: CTAHAAPTIB CTABNCHHS |
3axucty, criBBiaHoweHHs CPP 3 iHmMMU cTaHzapTaMy, a TaKoX MPUHLAIHA npaBa
SIK OCHOBa Horo s3micTy. Tperid posmin Mae mnpukiagHe CIOpIMyBaHHS Ta
MPUCBAYCHUI MDKHAPOAHIH iHBeCTMUINHHIN apGiTpaxkHiii mnpaxTw, TIPaKTHIL
3aCTOCY BaHH1 CPP y cnopax 3a ywactio Vkpainu Ta mnpobiemam peasizarii
BiJMOBIIHOTO CTAHAAPTY.

Taka noOynoBa poGoTh BHEAeThCs JOTIYHOW | BiAMOBiZae xapakTepy
MIOCTaBJIEHOI MPobOIeMH.

HaykoBa HOBM3Ha pe3ynbTaTiB nMcepTaliffHOTO OCIIUKEHHS BH3HAYAETHCS
nepemyciM THM, IO aBTop pociimkye CPP He sk i301b0Banmii CTaHJapT, a K
LIeHTPaIbHUN €JIEMEHT CUCTEMH MPaBOBHUX PEKUMIB iIHO3EMHHUX iHBECTHINA.

Y puceprallii 3ampornoHOBaHO poO3MeKyBaHHS YOTHPHOX 0A30BMX JUIS ramysi
Ml}i{Hapo,ﬂHOI‘O IHBECTULLIHHOTO MpaBa KaTeropiil: BiIacHe «IPAaBOBUH pEKUM
IHO3eMHHMX iHBECTHIIN» Ta «IIpaBOBHH PeKUM iHO3EMHOTO IHBECTYBaHH», a TAKOK
«CTaHIApT CTABIICHHS 10 IHO3eMHUX iHBECTHIIIi» Ta «CTAHAAPT 3aXMCTY iHO3EMHUX
IHBECTULIIH».

3azHayeHe PpO3MEXKYBAaHHS Mae He JIMIIEe TePMiHOJOriYHE 3HAYEHHS. VY
IOPUIMYHIA HAyLi MOHATTA MNPaBOBOTO pPEXMUMY TPAAMLIHHO TMOB'S3yeThCs i3
CYKYIHICTIO [PaBOBMX 3aco0iB, sKi BH3HA4alOTh OCOGIMBOCTI [PABOBOTO
PeryIiOBaHHS BIAOBIAHOI cepu CyCHiIbHUX BifHOCKH. Y aucepTarii 15t Kareropis
3aCTOCOBYETBCSA [0 MIKHApOAHO! IHBECTHMIIMHOI MisUIbHOCTI, e NpaBoOBe
perymoBaHHs Mae OGimblr GaratopiBHeBHil XapakTep. Tak, 3a pesyJbTaTamu
TEOPETUYHO-MOHATIHHOTO PO3IJISLY IMCEPTAHT o6rpyHT03ye MOJeIb aHamizy:
Mi’KHAPOJHO-ITPABOBHH piBeHb, CcHOPMOBAHHIA MIH{HapO,}IHHMI/I IHBECTULIIHTHUMH
YrOJIaMH Ta 3aKpilIeHUMH B HHX CTaHIapTaMHM, | HaliOHATbHO-NPABOBHI piBEHb,
SIKHH OXOIIIOE BHYTPILUHBOAEPKABHI HOPMH Ta aIMiHICTPATHBHY NIPAKTHKY LIOO
JIOIYCKY, CKPHHIHTY, OOMeXeHb i rapaHTiii iH03eMHOr0 iHBECTYBaHHS.

Kpim Toro, ans mocmijkenus CPP rtake PO3MEXYBaHHS Mae oco0HBe
METO/IONIOTI4YHe Ta HOPUANKO-IOTMATHYHE 3HAYEHHS, OCKIIBKM [03BONSE YiTKO
BIZIMEIKYBaTH MIKHApOIHO-TIPABOBE 3000B’s13aHHs JIepKaBH Bi T
BHYTPILIHBOJEPIKABHOTO MeXaHi3My [IpaBOBOTO PeryjIOBaHHs iHBECTHIIHHOT
AIATBHOCTI, He BTpa4aloud IUIOLIMHM IX CHCTEMHOIO B3aeMo3B’s13ky. CaMe Ha
MepeTuHi LUX PiBHIB (GOPMYy€EThCS peanbHUE 3MicT MPaBOBOTO PEKMMY, B MEXax
KO0 iHO3eMHUH iHBECTOP 3MIMCHIOE CBOI MisNBHICTH i peanisye HamexHi Momy
npaga. Taki npasa peastizyloThest He JIMIIE B CHITY MiJKHAPOIHO-TIPABOBUX rapaHTii,
a W  OIOCEPEIKOBYIOTBCS ~ KOHKPETHUMM  IHCTPYMEHTAMH  HALIOHAIBHOTO
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MpaBOMOPSAAKY —— HO3BUIBHAMM Ta  PEECTPALiHUMH  aJAMiHiCTpaTHBHUMM
MpOLEAypaMH, aAMiHICTPaTUBHUMH pilleHHSMH, MaiiHOBUMH Ta KOPIOPATHBHUMH
MPABOBIJIHOCHHAMHU, JOTOBIPHUMH KOHCTPYKISIMM T4 IHIIUMH IOPUAMYHUMHA
3acobamu. Binrak MiXHapoIHO-IpaBoBUM cTaHmapT He ICHy€ i307b0BaHO BiJl
HAL[IOHAJIBHOTO MPaBOBOT'O CEPeIOBHUIIA: HOr0 HOpPMATHBHE 3HAYEHHS Ta NpaKTUYHA
sl PO3KPUBAIOTECS 4Yepe3 B3aeMOil0 3 BHYTPIILIHBOJEPKABHUMH MeXaHi3MaMu
paBOBOTrO pery/oBanHs. Came TOMy 3alpONOHOBaHEe AHCEPTAHTOM PO3MEKYBAHHS
Ma€ i TeOpeTUKO-TIPABOBE, i AOCUTH BUpa3He MiKramysese 3Ha4YeHHs, CTBOPIOKYH
METOZIOJIONYHY OCHOBY ISl KOMILIEKCHOIO Ta 3aBIH aKTyaJlbHOTO TOC/iKEHHS
B3a€EMO/Ii1 Mi>kKHAPOIHOTO IHBECTUIIHHOTO MpaBa 3 HALIOHATLHUM IIPaBOTIOPSIKOM.
Ll[ooo konyenyii «koHempykmy npasoeux pexcumie iHozemmux [HeeCmuyiti ».
LleHTpa/bHUM TEOPETUYHUM pe3yNbTaTOM IUCEpPTAlii MOJAEThCs 3aIIpoIIOHOBaHa
aBTOPOM KOHLIIILLisl KKOHCTPYKTY TPaBOBHX PEXKUMIB iHO3EMHMX iHBECTHLIIY, siKa,
OJTHaK, HacIpaB/li BUXOIUTh JAJIEKO 33 MEXI 1OCITI KEHHS «npo cranaapt CPPy», ane
OTpUMaJia JOCTaTHiM A/ CIpoOH BBeIeHHS B HAYKOBHIT 06ir IIPOCTIpP Yy POGOTi.
BBaskalo HeOOXiAHMM 3yNUHUTUCS Ha 3alIPONIOHOBAHOMY aBTOPOM MOJIOKEHH]
Oimbir netanbHo. JlMCEPTaHT BW3HAYAE KOHCTPYKT SIK AHANITHYHY MOJENb, IO
BIATBOPIOE KOMITO3HIIiIO Ta B3aEMOJIi0 PEKUMOYTBOPIOIOUHX €1eMEHTIB KOHKPETHOI
MIXKHapOJHOT iHBECTHIIIHHOT yroau Ta iX KyMyJIsSTHBHHI eQeKT Ui piBHA i Mex
MiXXHaPO/IHO-TIPABOBOTO 3aXUCTY iHO3eMHUX iHBecTHIiiH. JI0 HHOTO aBTOp Bi/IHOCHTb
HE JIHIIC CTaHIAPTH CTaBJIEHHS A0 iHO3€MHHMX IHBECTHLIH, ane i cdepy mii Ta

nediHiuil, BMHATKH | 3acTepexeHHs, INpOIeLypHi rapaHTii, MeXaHi3MH
BperyJ/iloBaHHs CIIOpIB, 3acO0M MPAaBOBOrO 3aXMCTYy Ta BiALIKOMYBAaHHS, 4 TAKOXK
B3a€MO/II0  JOTOBIPHMX MOJOKEHb |3 BHYTPIlIHIM IpaBoM | CYMDKHUMH

Mi)KHApOAHUMH 3000B'a3anHsMu. Llel niaxin sacmyrosye Ha OKpeMY I103UTHBHY
OLIHKY. AJpKe y HOr0 OCHOBI JIEKHTH IIPABHIIBHA, HA MOIO JYMKY, METOJI0JIOTiYHa
MepesyMoBa: NPaBOBHH PEXHUM IHBECTHIIIH He BU3HAYAETHCS OJHUM HOPMATHBHHM
NMPHITUCOM | He BHYEPITY€EThCS CYKyNHICTIO OKpeMUX crangaptiB. PakTUYHUHE 006Csr
IPaBOBOr0 3axXHCTy IHBECTOpA 3aI€XKHUTh BiJl TOro, SIK B3aEMOJIIOTH Mik COBOIO
MaTepiaibHi IHBECTHHINMHI MiXHApOAHI CTAaHAAPTH, YMOBH ix 3aCTOCYBaHHs,
BHHSTKH, 3aCTE€PEIKEHHS, IIPOLIEYPHI MEXaHi3MH Ta 3ac00HU 3aXMCTY.

CaMme ToMy mBa MiXKHapOZHI JOrOBOPH OHi€l Jep:KaBH, 10 MICTSTh THIIOBE
dopmymosanas CPP, MOXyTs cTBOprOBaTH (akTHYHO pi3HMH piBeHb IPaBOBOIO
3axucty. IIpHYMHOIO UBOTO MOXYTh OyTH pi3Hi HAliOHAJIBHO-TIPABOBI JAe¢iHimii
IHBeCTHLIT, TepuTOpianbHa Ta npeaMertHa cdepa mii JOTOBOpPY, 3aCTEPEIKEHHS 010
Oesneku, BHHATKH, YMOBH HOPUCIAMKLIL, (hOpMyIIOBAHHS apOiTpaKHOI KJIay3y.iu,
MEXaHI3MHU KOMIIeHCaLlil TOLLO.

TakuM 4uHOM, 3amPONOHOBAHWH JHCEPTAHTOM MI>KHapO/IHO-ITPaBOBHHA
KOHCTPYKT, SKMH BIANOBIAHO 10 POGOTH € He me ONHMM (YHKIIOHAIBHUAM
CHHOHIMOM [OHSTTS NPAaBOBOIO PEXUMY, 2 METAPIBHEBOK MOMEJLTIO CHCTEMHOTO
aHaji3y 3a y4acTi TaKoro, — MeTOA0MOTIYHO BUSBISETHCS BUIIpaBIaHUM. 3 MO3HUIIiH
paBOBOrO PEry/OBaHHA €KOHOMIYHOI AifNBHOCTI Le [03BOMSE mHepeiiTH Bij
(popmanbHOro aHa;ily HOPMATUBHHX AaKTiB 10 OILIHKH IX (GyHKIiOHANTBHOT
e(eKTUBHOCTI. IHaKIIe Ka)kyuu, MUTaHHS CTABUTHLCS HE CTiIBKH po Te, AKi mpaBa Ta



rapaHTii (pOpMaNbHO 3aKpinyeHi, aze H Mpo Te, AKy peaibHy MOJENb MOBEAiHKH
cy06'eKTiB iHBeCTHUIHHOT AisIbHOCTI HOPMYE BiATOBIAHMI TPABOBHI PEKUM.

Lle mMae 3Ha4eHHs | ans nepxasu, i ast iHBecTopa. {14 iHBecTOpa KOHCTPYKT
J103BOJIA€ OUIHUTH IOPUAMYHUEA PH3HK iHBecTHUiiHOro mpoekry. J{is JepXKaBu —
CHIBBIJHECTH OOCAT HAaIaHUX iHO3EMHOMY IHBECTOPY TrapaHTiii i3 BIACHOIO
PETYJIATOPHOIO MOMNITHKOI B LIJIOMYy 4YM y MEBHOMY CEKTOPi eKOHOMIKH 4
a/IMiHICTpaTHBHO-TeorpadiuHill/ eKOHOMI4HIH 30Hi, 30KpeMa, BUSBUTH pOTaJIMHH,
CYNEePeYHOCTi Ta HaJMipHi OOTSIKEHHS Bi/MOBIZHOIO MPaBOBOrO pexumy. B upomy
noJisira€ NpUKJIalHa UIHHICTb 3alIPOIOHOBAHOT TEOPETHYHO-TTPABOBOT KOHCTPYKLIT.

Looo topuduunoi npupoou CPP. BamuBUM TeOpeTHUHHM pe3yJibTaToM
IMcepTalli BUAAETHCS BHUCHOBOK LIOAO CKJIaTHOT JKEPeJIbHO-TIPABOBO1  [IPUPOIH
CPP. ABrop, mocnimkyloun 3HaYHHH MacuB MiXHAPOJHO! PAKTHKU, BUXOIUTH i3
TOrO, 10 IIMPOKe NOToBipHe 3akpinyiennst CPP caMe 110 co6i He 03Hauae hopMyBaHHs
aBTOHOMHOI 3araJJbHOBU3HAHOI 3BUYA€BOT HOPMH.

JlucepraHT OOIpyHTOBY€E MepeBaKaHHS UsuS HAJl opinio juris Ta, BIANOBIAHO,
BIICYTHICTb JOCTATHIX Mi/ICTaB J/Isi KOHCTATALL| 3aBEPIIEHOr0 MPOLIECY (bopmyBanHs
aBTOHOMHOI 3BMYa€BOi HOpMH. Takuii BHCHOBOK Ma€ BaX/IMBE 3HAYEHHS IJIs
pesylbTaTiB JOC/I/KeHHS. AJDKe i HOpUAMYHOI KBastidikamii iHBecTHIiHHOTrO
CIIOpPY MPHUHUHKIIOBO BaXJIMBO PO3YMITH JKEPEIO KOHKPETHOIO 0OOB'S3KY JIepiKaBH.
JIKIO 00OB'SI30K BUILIMBAE 3 MiKHAPOAHOTO JOTOBOPY, HOTO 3MICT BH3HAYAETHCS
HacamIrepe/l NoNOKeHHIMH BIANIOBIIHOTO 0r0OBOPY, PEAMETOM | METOIO JIOTOBOPY
Ta NpaBUIaMH HOrO ToyMadeHHs. SIKINO K BIANOBIAHMI cTaHIApPT Mae 3BHYAEBO-
paBoBy MPUPOJY, BUHUKAE IHIUMA PEXHM JOKa3yBaHHs iCHYBaHHs, 3MicTy Ta
000B'13K0BOCTI Takoro. OTxke, AUCEPTAHT TOCTATHBO OOIPYHTOBAHO HE OTOTOKHIOE
MacwiTa® norosipHoro mnommperHs CPP i3 aBromaTwunuM HaGyTTSM HUM
YHIBEpCalbHOI 3BUYAE€BOT IPUPOIH.

LlJodo  6acamowaposoi npupoou CPP. HaykoBuil iHTepec CTaHOBUTH
3aMpONOHOBAHME aBTOPOM miAxin g0 ocmucnenHs CPP sk Binkpuroi Ta
OaraTopiBHEBOI MPaBOBOI KOHCTPYKIIi, 3MiCT 5KOi (hOpMyeThCs 4yepes B3aEMOJIIo
JIOTOBIPHMX TOJIOKEHb, 3arajlbHAX IPUHIMIIIB [paBa Ta apOiTpaHOL [IPaKTHKU. Y
poOOTI TMepeKOHIMBO [OKA3aHO, IO 3a 3OBHILIHBOIO JAKOHIUHICTIO (hopmyH
CIIpaBe/UIMBOTO Ta PiBHOMPABHOIO PEXHUMY IPUXOBYETHCSH CKIATHHUM KOMILIEKC
NMPaBOBUX iJed Ta OLIHOYHMX KPHUTEpiiB, SIKi BUKOPHCTOBYIOThCS IIPH BUpIIIIeHH]
KOHKPETHHX 1HBECTHLIIIHUX CIIOpIB.

OcobsmBoi  yparm 3acmyroBye cmpoba aBTOpa [OEAHATH  AHANI3
(yHIaMeHTalbHUX MPUHIMIIB TIpaBa (CrpaBeTBOCTI, PIBHOCTI, 106POCOBICHOCTI,
NPaBOBOI BH3HAYEHOCT], POMOPLIHHOCTI Ta IHIUKX) i3 AOCIIIIKEHHSAM THX MPABOBHX
MiAXOAiB, ki chopMyBanucs B apOiTpakHii mpakTHii mia gac Tiaymauenns CPP.
Takuit niaxin nossonse posrasgati CPP e sk cTaTHYHY 10r0OBipHY hopmyiy, a sk
JMHAMIYHUA MEXaHi3M NPaBOBOI OLHKHU OBEiHKH JePKABH y B3a€MOBIIHOCHHAX 3
IHBECTOPOM.

[To3uTHBHUM € TakoX Te, IO aBTOp He 3BoAMTH 3micTt CPP BHKIOYHO 110
abCTpaKTHUX NPHHLMIIB [PaBa, 8 HAMATAEThCS TIPOCTEXKUTH UISIXH iX PaKTHYHOI
peaisauii 4epe3 apbiTpaxkHe Trymadenns. Lle 1o3Bonste kpame 3pO3yMITH IPUYHUHI



€BOJIOLT CTaHAapTy Ta Horo ajantaiii 10 HOBUX €KOHOMIYHHX i PerynsSTOPHHX
BUKJIMKIB, 1110 BAHUKAIOTh Y MIKHAPOAHUX 1HBECTUIIMHIX BiHOCHHAX.

B yMoBax BHCOKOro cTymeHst aGcTpakTHOCTI JOroBipHUX (GOPMYIIOBaHb Ta
BiJICYTHOCTi HOPMaTUBHHX HACIIi/IKIB apOiTPaKHHUX pillieHb ITOCITi T0BHE TIlyMa4yeHHs
BIAMOBIAHUX TMOJIOKEHb apOiTpaKHUMH TpubyHATaMu CIpHsS€e  (HOPMYBAHHIO
aBTOPUTETHUX IMAXOAN 10 PO3YMIHHS 3MiCTy MiKHApOAHHX 3000B's3aHb JlepiKaBH.
Came TOMy TMOJIOXEHHS JMCepTaHTa [Ipo KBa3i-HOpMaTuBHHH ab6o KBasi-
NPaBOTBOPYMii ePeKT apOiTpaXKHOT MPAaKTHKH, X0 | He € Ge3CIipHUMHU, MOXKYTh OYTH
CHPUHHATI SK XapaKTepUCTHKAa (paKTHIHOTO BIUIMBY YCTAleHOI iHTepHpeTaliiHol
NPakTHKH Ha MepeAdavyBaHiCTh Ta MOCIIJOBHICTH 3aCTOCYBAHHS MiKHAPOTHHX
IHBeCTUIfHMX JoroBopiB. Takuil minXin € TEOpeTMYHO TIHYYKHM Ta nobpe
BiloOpaxkae  0CcOONIMBOCTI (QYHKIIOHYBaHHS  Cy4YaCHOTO  MiKHAPOJHOIO
IHBECTHLHOrO NpaBa. Bin 103BoJIsi€ MOSCHATH TON OYeBUAHMIL A7 IPAKTHKH daxr,
0 came dYepe3 INOPUCIMKIIAHE TiymadeHHs aOCTpakTHi JOroBipHi cTaHAapTH
MOCTYMOBO Ha0YBalOTh KOHKPETHOI'O 3MICTY Ta MPAKTHYHOI BU3HAYEHOCTI.

Y LbOMY acrieKTi 0coOIMBO BaXKIMBOIO € KaTeropis jurisprudence constante,
SIKOIO TUCEPTAHT XapakTepu3y€e TeHAEHLI0 /10 GOpMyBaHHS MOBTOPIOBAHMX I IXO/IIB
Y MDDKHapOIHiH iHBeCTHILINHIN apOiTpaxHii npakTuui. st MpaBoBOro pexuMy Iie
O3Hayae TOfABY [OJAaTKOBOIO piBHA IependauyBaHOCTI: CYO'€KTH 1HBECTHLIMHHX
BIIHOCHH MOXYTb OILIHIOBaTH He JIHIUE TEKCT MKHAPOAHOI Yroim, a M ycTaleHi
migxoau a0 ii 3actocyBaHHs. OnHak Taka mependauyBaHiCTh HE € abCOMOTHOI.
ABTOp MPABAJBHO MiAXOJUTH A0 TOTO, IO MKHAPOAHMH apOiTpaxkHuil TpUGYHA
TOB'S3aHAN KOHKPETHUM MiXKHAPOJHWUM IHBECTHIIHHMM J0roBOpOM, (haKTHYHHMH
oOCTaBHHaMH CIIOPY Ta 3aCTOCOBHHM IIPABOM (MiKHAPOIHMM, HalliOHAJIBHUM), a
TOMY [IOBTOPIOBAHICTH MiAXOAY aBTOMaTM4YHO He meperBopioe CPP  Ha
3arajibHOO0O0B'A3KOBY ISl IeP)KaB HOPMY MiXKHAPOIHOTO 1IpaBa.

Came BH3HauYeHa Mexa, Ha MOIO JYMKY, € OJHHM i3 KJIIOYOBUX TEOPETHKO-
METOJI0JIOTIYHUX Pe3yJIbTaTiB JOCIIIKEHHS.

Cepen iHIMX pe3ynbTaTiB, sKi MalOTh HAYKOBE 3HAYEHHS, CIIiJ Bi3HAYUTH,
30KpeMa, TaKi: YTOYHEHO CIiBBiJHOIICHHS 6a30BHX KaTEropiii MiXHAPOZHOTO
IHBECTHLIHHOTO MpaBa, 10 J03BOJISE€ YHUKHYTH B MDKHAPOIHOMY iHBECTHIIHOMY
paBi OTOTOXKHEHHS TIOHATH IIPABOBOTO DEXHUMY, IHBECTHI[IHHOTO IIPaBOBOTO
PEXKUMY, CTAaHIAPTy CTABJICHHS Ta CTAHAAPTY 3aXMCTY; 3alIPOIIOHOBAHO BOPiBHEBY
MOJIeNlb aHali3y MpaBOBOrO PEKHMMY iHO3EMHOIO iHBECTYBAaHHS — MiKHAPOZHO-
NpaBOBy Ta HaliOHAIbHO-TIPABOBY, IIO MO3BOJSE aHANI3yBaTH MiKHAPO/IHi
CTaHIapTH He 130JIb0BAHO, a Y B3aEMO/Ii1 3 BHY TPIIIHBOIEPKABHUMH MEXaHi3MaMH iX
peanizallii; YTOYHEHO IIepeNiK CTaiuX NpaBoBUX cKi1agoBux CPP Ha ocHOBI
apOiTpaKHOi MNpaKTHKY, AOKTPUHM Ta MarepialiB MiKHAPOJHUX OpraHi3alliii;
BU3Ha4YeHO cneuudiky criBBigHoureHHss CPP 3 iHmuMu cTangapraMu CTaBiIeHHS Ta
3aXMCTY IHO3EMHHX IHBECTHIII.

OkpeMo cnifi BiA3HAYUTH pe3ysbTaTH AOCIHIDKEHHS CIIOPIB 3a Y4acTio
YKpalHu. ABTOp NOB'S3y€ BiANOBIAHI PU3MKM 3 PEryIATOPHON HecTabilbHICTIO,
AeQIMTOM HaNeXKHOI NpaBOBOI MPOLEAYPH Ta HEMOCHiOBHICTIO IepXKaBHOI
TNOBENIHKA IIOJ0 HaJaHUX iHBECTOPAaM 3aleBHEHb. 3 TMO3MIi IPaBOBOro
peryitoBaHHs €KOHOMIKM OCTAHHE IIOJIOXKEHHSI BUIAEThCS OCOOIMBO 3HAUYIIMM.
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[Topy1iieHHs Mi)XKHapOAHOTrO iHBECTHI[IHHOTO CTAHIAPTY YaCTO € He Pe3yJbTaToOM
OIHOTO HEMpPaBOMIPHOrO PillIeHHs, a HacliJKOM CHCTEMHOro aedeKTy opraHizamii
JI€P)KABHOTO peryJiloBaHHs 3 MO3ULIT BIUIMBY Cy4acHOTO CBITOBOIO MiXKHAPOIHO-
[IPAaBOBOrO IHBECTULIAHOrO pexxumy. lak, Hampuk/iaa, HaKOMWYeHWH IPaBOBMM
PHU3HUK 1J15 3aTy4€HHS HOBOT'O NIPMBa0IMBOro MaclUTabHOIo IHBECTHILIIHHOIO IIPOEKTY
abCOIOTHO ~ TOYHO  MOXE  CTBOPIOBATHCS ~ 3aBAAKH  HENOCIHifOBHOCTI
aJMiHICTPAaTHBHUX pillleHb, 3MiHi NpaBH1 Ge3 PO3yMHOTO IepexiaHOro mepioy,
MaciuTabHik kopynuii abo iHIIN HeHalexHiW mpouexypi NpUAHATTS pilleHb 4u
HEBUMKOHAHHS JIep)KaBHUX 3alleBHEHb.

Y ubomy pasi nuranHs npo CPP pameko BHXOAMTH 3a Mexi KJIACHYHOT
NpoO/IEMaTUKH «IOPYIIEHO — HEe MOPYLIEHO», i MEPeXOAUTh Y IUIOLIMHY SKOCTI
MPaBOBOr0 PEryJIlOBaHHA — MIDKHApOJIHO-IIPABOBOro, HarioHaisHoro. Came 1
obcTaBUHA J03BOJIsIE TOBOPHUTH IPO 3HAYEHHS AUCEpTallii He TiIbKH JUIS 1IpaBa, a i
JUIs PO3BMTKY CyMDKHHX HAaIpsMiB IOPHAMYHOI HAyKM Ta IEBHOI MipOK HaBiTh
€KOHOMIYHOI  (IOpPMAMYHE  BIAIIKOXYBaHHS 3a  pIlIEHHAMH  MiKHApOIHHUX
IHBECTHLIIHMX apbiTpaxiB, 3 €KOHOMIYHOI TOYKH 30py, MOKe OyTH BHTiJHHM,
30KpeMa OCKIJIbKM MOXKe BK/IOYAaTH KOMIICHCALI0 HEJOOTPUMAaHOI IHBECTOPOM
BUT'OJIH).

Ouinka wuinicHocTi poGorH, ii MeTom0/OTIYHOT OCHOBM, anpobauii Ta
AOTPHUMAHHA NPHHUHNIB akaaeMiuyHoi aoOpouecHocTi. 3a CBOIM 3MicTOM
AaMcepraiiina pobora € 3aBepllieHMM HayKOBHM [OCIi/DKeHHSAM. Mera, 3aBIaHHs,
00'exT | mpeameT poOOTH B3a€EMOMOB'S3aHi. ABTOp IOCJIJI0OBHO MEPEXOIHTh Bil
TEOPETHYHOTO aHaJli3y 10 HOPMATHBHOTO Ta IIPUKJIAIHOIO PiBHIB.

Merogonoriuna 6a3a DOCHIKEHHS BKIIIOYAE JialleKTHYHUM, (iTocodebKo-
IPaBOBHH, iICTOPHMKO-TIPABOBUH, MOPiIBHAIBHO-IIPABOBUM, (HOPMATbHO-FOPUINYHKI,
CUCTEMHMH, (PYHKUIOHAIBHO-NPABOBUH, IHCTUTYLIHHUNA Ta NPUKIAJHUNA METOIH.
3acTocyBaHHs BIANOBIIHMX METOMAIB BIANOBIZaE KOMIUIEKCHOMY XapakTepy
npeaMeTa J0C/iIKEeHHS.

BaxMBO TaKoX BIA3HAYUTH 3HAUYHUH OOCST ONpalboBaHOr0 HOPMATUBHOTO Ta
eMIIIpUYHOro MaTepialy. [[HcepTaHT peTenbHO aHANI3ye Ta JETAIBHO BHCBITIIIOE
TeHJeHII] MiXHapOJHOI IHBECTHLIAHOI JOrOBIpHOI NPAKTHKM EKiIbKOX THIIB i
MepiojiB, IXHIO CTPYKTYpY, BUKOPHUCTaHI CTAHIAPTU CTABJEHHS Ta 3allpONOHOBaHI
MeXaHI3MHU BperyioBaHHs cropiB. OkpeMuit aHaTi THYHUH MackB poOOTH CTAHOBHTH
MIDDKHapOo/JHa IHBECTHLiWHA apOiTpaxHa MNpPaKTHKA, MNPUKIALd 3 $KOI € JuId
JOCJIKEHHS HACKPI3HUMH 3 0COOJIMBOIO A€Talli3alli€l0 B TPETHOMY PO3JIiIi.

[To3uTHBHO CITiJl OLIHKUTH i anpobanito pe3ynbraTiB — 12 HayKOBHX cTaTei,
cepell AKUX 3 B MIXHApOAHUX BHIAHHSX, a TAKO)XX 7 BHCTYIIB Ha MiKHAPOIHHX
HayKoBHX KoH(epenuisx. [lyOnikauii aBropa He mumie GpopManbHO BiANOBIAAKOTH
TeMi JUCepTallii, a BiZ0OpaXKaloTh IOCTITOBHY €BOJIOLIKD BUCBITIEHHS HAayKOBHUX
pe3yJbTaTiB poOOTH.

3a pesynapTaTaMM O3HAHOMIICHHS 3 JUCEPTaliifHOK pOOOTON MiACTaB Iis
CYMHIBIB B CaMOCTIHHOMY XapakTepi MPOBEIEHOT0 NOCIIIKEHHS HE BOAYAETHCS.
[Topyens NpUHIUIIB aKaaeMiqHOT J0OpOUYECHOCTI He BCTAHOBJIEHO.



IlpakTuuHe 3HA4YeHHHA oJep:KaHHUX pesyabTaTiB. [IpakTHuHe 3HAYEHHS
JaMcepTalii BHUXOAWUTH 3a MEXI MOXIIMBOCTI ii BMUKOpPUCTaHHsS Yy MiATOTOBYO-
HAaBYaJbHOMY IIpolleci. 3amporoHOBaHMII aBTOPOM IiAXiJ IO HAyKOBOTO aHalidy
TIOHSTTSL TIPABOBOIO PEXUMY IHO3EMHUX IHBECTHIIM MOXE MaTH 3HA4€HHS I
HayKOBOi, HOPMOTBOpPHYOi, J[OTOBIpHOI, aJMIHICTPATMBHOI Ta IOPUCAUKLIAHOL
TISTBHOCTI.

[lepeaycim pe3yabTaTH JAOCHILKEHHS MOXYTh OyTH BHKOpPHCTaHI IIpH
MIArOTOBLII HOBUX Ta Meperyifli HasgBHUX MDKHAPOJHUX IHBECTHULIHHHUX YTOA.
3oKpeMa, sIK MeTOJ0JIOTiYHA OCHOBA MOIepeAHbO1 MPaBOBOI OL[IHKH 1HBECTHIIHHOTO
pU3MKY YKJIaJaHHS MIDKHApOIHHUX JOTOBOPIB Ta 3IIMCHEHHS pEeryJsTOPHOIo
BTPY4YaHHs y cTpareriuyHi cepud eKOHOMIKH I Hac BIHHM Ta y MNepCreKTHBax
MOBOEHHOIO BiJHOBIeHHs. Came IpaBoBe IPOEKTYBAaHHS PErylsTOPHHUX 3aXOMiB 13
MONepeIHbOI0 OLIIHKOI IXHBOI CYMICHOCTI 3 MDKHApOJHHMH 1HBECTULIHHUMHU
CTaHZapTaMu Ta 3000B’s3aHHAMM Ma€ He Juile OyTH HEeBII'€MHHUM e€JIeMEHTOM
NePHKABHOTO yIIpaBJIiHHS 1HBECTHILI1MHOIO JISITBHICTIO, a BiIMTOBIAHO
MOTJTUOJIIOBATHCS JaHUMH Ha OCHOBI HayKOBHX METO/IB Ta Mpono3unii. Iuceprauis
CTBOPIOE TSI LIBOT'O BiIMOBIAHY AOKTPHHAIBHY OCHOBY.

Pesyneratit poOOTH MOXYTh OYTH BHUKOPUCTaHI TakoX MpPU pPO3poOIeHHI
BHYTPILLIHBOIO 3aKOHOAaBCTBA IPO PeikKUM iHO3eMHOro iHBecTyBaHHS. OcobauBo Le
CTOCYETbCS MpOUEAYpP AOINYCKY Ta CKPHHIHI'Y 1HO3€MHMX IHBECTULIH, raxy3eBUX
oOMeXeHb, Aep)KaBHUX rapaHTid, aMiHICTPATUBHUX NIPOLELYP Ta IHIIUX TPaBOBUX
3ac0o0iB perytoBaHHs iHBECTHULIHHOI AisSIBHOCTI.

JIuckyciliHI MOJIOJKeHHsI Ta 3ayBajKeHHsl [0 JuceprauiiiHol poboTw.
He3Baxkatoun Ha Baromi 3100yTKM, OucepTalliifHe NOCHTiIKeHHS YepemoBChKOTO
KoctsnTuHa BanepilioBuua He no30aBiieHe JUCKYCIHHUX TOJOKEHb.

1. Iloao mNOHATTS «KOHCTPYKT MpPAaBOBHX peXKHMIB IHO3eMHHX
iHBecTHLI#» Ta HOro cNiBBiAHOIIEHHS 3 KATErOpi€l0 NPaBOBOI0 PeKUMY

3anpornoHoBaHe aBTOPOM TIOHATTS «KOHCTPYKTY TPABOBUX PeXHUMIB
1HO3eMHUX IHBECTHULII» € OJHUM 13 HalOIIbII LiKaBUX Ta OPUTIHAIBHUX Pe3yJIbTaTiB
nucepranii be3nepevyHo NMO3UTMBHUM € MparHeHHs aBTOpa BIAIUTH Bix aHaJI3y
OKpEMHX CTaHJApTIB 3axMCTy IHBECTHLIH Ta 3amporOHYBaTH KOMIUIEKCHHM
IHCTPYMEHT OLIHKHM MDKHApOJHHX IHBECTHLIHHMX YrOA $K LIJICHHX IIPaBOBHX
CUCTEM.

PaszoMm 3 TUM 3anpornoHoBaHa KOHIIEMIiS BXOJUTh Y MEBHY3 CYNEpevuHiCTh i3
3arajJlbHUM PO3YMIHHSM MPaBOBHX PEXHUMIB 3 MO3HIIIH 3aranbpHOI Teopii mpaga.

Y nMceprauii KOHCTPYKT He JIMIIE OINMCY€ 3MICT MpPaBOBOIO pexXuUMy, a U
BUKOPUCTOBYETBCA /U1l OLIHKKA  e(eKTUBHOCTI  NPaBOBOTO  peryJitoBaHHS,
NPOrHO3yBaHHS HAC/IIAKIB AP KaBHUX pillleHb, MOIEJIIOBAHHS JOIOBIPHUX PillIeHb Ta
BU3HaueHHs OanaHcy iHTepeciB Aep)kaBu it iHBecTopa. PakTUYHO HIEThCS BXKE He
JHIIe TIPO XapaKTepPHUCTHKY IPAaBOBOTO PEKHUMY SK I€BHOIO CTaHy I[PaBOBOIO
peryJ/OBaHHS, a PO MeXaHi3M HOro (yHKLIOHYBaHHS.

Y 3B'I3Ky 3 UM BHHUKAa€E CBOEPIAHUN TeopeTW4HUH napanokc. Yum Oinbiie
aBTOp HaJUIs€ MPAaBOBUH peXUM IWHAMIYHHMHU BJIACTUBOCTSAMH, TUM Ollblle BiH
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HaOJIMXKAETBCA 10 KaTeropii MexaHi3My MpaBOBOrO pery/oBaHHS. HaTomicTs vy
3arajibHii Teopii IpaBa MpPaBOBHH pEXHM TPAIHMILIMHO pO3INISNacTbCS caMe SK
pesynabrar abo CTaH NPaBOBOTO BIOPSAKYBAaHHS CYCIIIBHUX BiJHOCHH, 4 He SK
npouec iforo nocsraeHHs'. CaMe MpaBoBUi PeXXUM 103BOJIsIE 3abe3nedyBaTH CTifike
HOPMAaTHUBHE PEryJIIOBaHHs K IEBHOI c(epu COLiaTbHOTO XXHUTTS, TaK 1 TPyIu
CYMIKHHX CYCITUIBHAX BiJIHOCHHS.

ToMy BHMHMKa€ NeBHa CyNepeyHiCTb: YW He BHXOIHMTH 3alPOINOHOBAHHIL
aBTOPOM «KOHCTPYKT» 3a MeXI BIacHe MPABOBOIO PEXMMY Ta 4YM He HabyBae BiH
O3HaK OIIbLI LIMPOKOT KaTeropii MexaHi3My MiKHApOAHO-IIPABOBOrO PeryJlOBaHHS
IHBECTHLIAHMX  BIOHOCHMH.  SIK  BHJA€TbCA,  NONATKOBE  OOIPYHTYBaHHs
CHIBBIJHOIIEHHS LMX KaTeropiii MOrio 6 MOCHIMTH TEOPETUYHY IEpPEeKOHIUBICTh
3alIPOIIOHOBAHO1 KOHIIEITIIi].

2. llloao cniBBiAHOMEHHS CNPABEAIHBOIO TA PIBHONPABHOTO PEKUMY i3
3aBJaHHAMH CTHMYJIIOBAHHS iHBeCTHLIHHOI TisJILHOCTI

[lo3uTHBHO OLIHIOYM NparHeHHs aBTOpa IMPOJEMOHCTPYBATH IpPaKTHYHE
3HaueHHs CPP s VkpaiHm B yMoBax HOBO€HHOI Bif0YyZ0BHM Ta €BpOMEHCHKOI
iHTerpamii, ciliZi BOAHOYAC 3BEPHYTH yBary Ha II€BHY JUCKYCIHHICTH OKpeMHX
BUCHOBKIB IIIOJO BIUIMBY IbOTO CTaHAApTy HA IHBECTHIIHY NpUBaGIUBICT
JepKaBH.

Y poboTi mpocTeKyEThCS Te3a Mpo Te, o sKicHa iMmiuementanis CPP ciipuse
(GopMyBaHHIO CNIPUATIMBOrO IHBECTHLIWHOINO CEpeNOBHMINA Ta  IiJABHIIEHHIO
IHBECTHLIHHOI NpPUBabIMBOCTI Aep)kaBH. 3arajoM i3 [HUM Ba)KO He TMOTOJUTHUCH.
OnHak BUHMKa€E MUTAHHS 1010 MEX TAKOTO BILIUBY.

I1ixaBUM y IbOMY KOHTEKCTi € Te, 1110 HaBiTh Cy4acHi €eKOHOMIYHI JOCIIKeHHS
He JIal0Th OJHO3HAYHOI BI/MOBI/I 00 BIUTUBY MiJKHAPOAHMX IHBECTUIIMHUX YIoJ
Ha o0csry 3a/lydyeHHS iHO3eMHHUX iHBeCTHLiH. YacTHHA NOCTI/KEHb ITiATBEPIKYE
nosuTuBHUKA BIUIMB BITs, Tomi sk iHIII BKa3zyloTh HA HOro He3HauHHil abo
CTATMCTUYHO HEMiATBeP)KEHUH XapaKTep.

Y 3B'A3Ky 3 UMM Ba)XKO He MOMITUTH aucbananc aprymentis: CPP 3gaTHuii
MiZIBULIYBaTH PiBeHb 3aXUCTY iHBECTHULlill, ajle 4d MOKe BiH caM 1o ¢obi CTBOPHTH
IHBECTHILIMHY TpuBabIuBicTh. [IpocToI0 MOBOIO, EpKaBa MOsKe 3a0€3IIeUHUTH BUCOKI
CTAHIAapTH 3aXUCTy IHBECTOPIB, IMIUIEMEHTYIOUM BCI MPOIPECHBHI CTaHAAPTH
3aXMCTY IHBECTHIIH, i BOJHOYAC 3aJUINATHCS MaloNpuBabIMBOIO IS iHBECTHLLH
yepe3 Creun@iky MiKHApOAHOI iHTerpauii, BracHy MOJATKOBY MOJIITUKY, CTaH
IHQpacTPYKTypH, AedilUT pobouoi cHiIM, 0OMEKEHICTb PUHKY YK GE311EKOBI PU3HKH.

OTxe, iaeTscs NMpo HEOOXiaHICTh Gibll YiTKOro Bu3HadeHHS Mex CPP s
IHBECTULIIMHUX TMPOLECiB, IO BHUMarae, 30KpeMa, OuIbLI YiTKO pO3MEKYBaTH
(yHKUiO 3aXMCTy iHBeCTHLIH Ta QyHKII0 IX CTUMYIIIOBaHHS. [HaKIIe icHYe pH3HK

* Aws, Hanpuknaa: KOpuaMYHa eHumknoneain: B 6 7. / peaxon.: t0.C. LemiuyyeHKo (ronosa peakon.) Ta iH.

Kuis : «YKp. eHunkn.», 2003. T. 5: N = C. 44;4YaiiKoBcbKa B. B. Mo NOHATTA «NPaBoBMii peskMM» (Ha NpUKNa)
NPasoBOro peryNBaHHA 30BHILUHLOEKOHOMIYHOI AiAnbHOCTI). Bickik OHY im. |. . Me4HuKoBa. MpaBo3HaBCTBO.
2014.T. 19. Bun. 2 (23). C. 87-94

? TepHaBcbKa B. M. MpaBosi pexxnmu BianosiaHo A0 Teopii KOHCTUTYLA HO-NPaBOBOI NONITUKK. HoBe YKpaiHCbKe
npaso. 2023. Bun. 4. C. 100-106.



neBHOro nepebinsiuenns porn CPP y Gopmysanni inBectuiiiinoro cepegosuma ta
HeJIOOUIHKM {HIIMX IHCTPYMEHTIB JepiKaBHOI Ta MDKHAPOIHO! eKOHOMIidHOI
MO THKH.

3. Illozxo aerasnizauii 3MicTy cnpaBeaIMBOro Ta piBHONPABHOrO PeKHMY

Besnepeunoto riepesaroro nucepTalii € crpoba aBTopa CHCTeMAaTU3yBATH 3MICT
CPP 4epes BuokpemiieHHs #0ro NpUHIKIIB Ta efeMeHTiB. Takuil miaxia Mae 3HA4YHYy
MPaKTAYHY LIHHICTE IS aHamli3y apGiTpaKHOI NpakTHKM Ta MoGy[I0BH TPaBOBUX
MO3HULIHA Y MiXKHAPOIHUX IHBECTULIIHHUX CrIOpaX.

PazoM 3 TUM MOXHAa TIOMITHTH TM€BHy Bpa3IHMBICTh MparHeHHA [0
MaKcUMallbHOI geranizauii 3micty CPP.

Ilapagokc monsrae B ToMy, w0 HafGiMbll iHTEHCHBHHII PO3BHTOK IHOTO
CTaHAapTy BiAOyBaBcs caMe B YMOBaX WOr0 MiHiMalbHOI HOPMATHBHOL
KOHKpeTH3allii. BifbIIicTh KIacMYHUX IHBECTHUIMHMX YrO MiCTHIIH JiHIIe KOpPOTKY
BMMOTY II0/I0 Ha/laHHs IHBECTHLIISIM CIIPAaBEIIMBOTO Ta PIBHONPABHOTO PEXUMY 0e3
PO3KPHUTTS 3MICTy LBOrO MOHATTS, TOJAI AK KOHKPETHE HAMOBHEHHS CTAaHIAPTy
BHPOOJISIIOCS MPAKTHKOIO apbitpaxis. Binsiue Toro, 3a nanumu OECP, 61u3sko 80
% IHBECTHUIMHMX [OTOBOpIB i3 monoxenHsmMu npo FET B3arani He MicTsTh
neramizauii Horo 3micry?.

Y 3B'A3Ky 3 MM cmpoba cdopMyBaTH BIJHOCHO 3aBeplleHHH mepelik
enemenTiB CPP Moxe mpu3BecTH 10 MEBHOTO 3BYXeHHS [Oro HPHPONH SK
BIZIKDMTOTO Ta €BOIIOLIHHOIO CTAHAAPTY.

OcobMBo  IMCKYCIffHUM BHAA€THCS BKIIOYEHHS OO YHCIA CAMOCTIMHHX
eneMeHTiB CPP  3aGesneuenns crabineHoro, nepenbauyBaHoro Tta IIPO30pOro
[TPaBOBOTO cepeloBHLa. Taki XapaKTepUCTHKH MOXKYTh PO3IVISAATHCS He CTUILKH SK
CaMOCTIHHI CK/Ia[0Bi CTaHNAPTY, CKiJIbKH SK MPOSABH GillbII 3aralbHUX PUHLHIIE
BEPXOBEHCTBA MpaBa, 100pOCOBICHOCTI Ta MPaBOBOI BU3HAYEHOCTI.

Tomy notpebye nomarkoBoro 06IpyHTyBaHHs MUTAHHS PO MeXi AeTamizamii
CPP, 3a sIKAMH YTOUHEHHs HOTO 3MiCTy He IPU3BOIMIO 6 JI0 3BYIKEHHS TIOTEHLIaTy
MOJAJBLIOr0 PO3BUTKY LIBOTO CTAHAAPTY.

4. Ilogo poai mizkHAPOIHMX iHBecTHUiliHUX apbiTpaxkis y dopmyBanni
smicty CPP

OpnHi€ero 3 LEHTpaNbHUX iflel JucepTallii € BUCHOBOK NP0 BH3HAYAIIBHY poJib
MDKHApOJHUX iHBECTHIIMHUX apbiTpaxis y konkperusanii 3micty CPP ta PO3BUTKY
MIKHAPOIHOTO iHBECTHI[IWHOrO IpaBa 3arajoM. Takuii BHCHOBOK 3arajoM
3aC/TyTrOBY€ Ha MiATPUMKY, OCKITbKHM caMe apOiTpakHa MpakTHKa 3HAYHOI Mipoio
3a0e3neymia MPakTHYHY OnepallioHalli3alliio BiAKPUTHX J10TOBIPHHX QOPMYITIOBAHb
FET.

BozHouac BiAnoBiaHi momoxeHHs: mucepTauii MOPOMKYIOTH BHYTPILIHIO
ITUCKYCIIO.

* OECD. Fair and Equitable Treatment Provisions in Investment Treaties: Recent Developments. Paris: OECD
Publishing, 2023. P. 13
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3 oxHoro 60Ky, aBTOp MOCIiAOBHO 10BOaMTh, 1o CPP ne HabyB crarycy
aBTOHOMHOI 3BMYa€BOI HOPMM MIKHApPOAHOTO TpaBa 4epe3 BiACYTHICTh JOCTATHBO
OJIHOPIJHOT MPaKTHKH Ta opinio juris. 3 iHuioro 6oky, y po6oTi o6rpyHTOBY€EThCs
MaiKe IMpaBOTBOpYa POJb apOiTpaKiB Ta iCHYBaHHS BiIHOCHO CTAIMX IMiIXOIIB
jurisprudence constante.

Y UbOMY KOHTEKCTI BMHHMKAe IeBHa MeTOJOJOridHa mpobiema. SIKio
apOiTpakHa  mpakTHKa cnpasiai  copMyBana  HACTIABKM  cTabinbHi  Ta
3arajibHOBH3HaHI miaxoau 10 3micty CPP, To 3aKoHOMipHMM BUIJIs 14710 6 [IOCTYTIOBE
(opMyBaHHs Giniblu yHi(ikoBaHOrO po3yMiHHS cTaHAapTy. SIKIIo % Takol yHibikawii
He BiI0YJI0Cs, TO 1le MOJKe CBiTYUTH PO 00OMEKEHICTh CUCTEMOTBOPYOTO MOTEHIaTy
apOiTpaXkKHOT MPAKTHKH.

Kpim Toro, BimcyTHicTh mpuHIuMIy stare decisis, 3anexHicTh pillleHb Bin
KOHKPETHHX JOTOBIpHUX (OPMyJ/IIOBAHb Ta HAasBHICTh YHUCIEHHUX PO30iKHOCTEH Yy
miaxoxax — TpuOyHamiB  3MyLIylOTh  oOepexHillle  OLIHIOBATH  Te3y  IIpoO
KBa3iNpaBoOTBOPYY (YHKIII0 MiXHAPOAHOro iHBeCTHUiHHOTO apbitpaxy. IIpo 1e
MpsIMO CBIYMTH | IOKTPHHA, AKa TpaauliiiHo Xapakrepusye FET sk BiakpuTuii Ta
HEOTHO3HAYHUH CTAHOApT, 3MICT SKOrO 3aiHINAETHCS ITPEAMETOM MOCTIHHUX
OUCKYCIH.

Tomy, Ha nymKy pelieH3eHTa, GiNbII MEPEKOHIMBUM BUIIISIAB O MiAXin, 3a
SIKHM ~ MDKHapoJHi iHBeCTHLiHHI apGiTpaxi po3IIsIaloThCs Hacammepes sk
IHCTPYMEHT PO3BUTKY Ta yTouHeHHs 3micTy CPP, a He sk mexaHizM (opMyBaHHS
BIJHOCHO 3aBepIIEHO] HOPMATUBHOI KOHCTPYKIII [IbOTO CTAHIAPTY.

BonHouac, sik BHAHO, HaBeZleHi 3ayBakeHHsI MAlOTh JUCKYCIHHUH XapakTep,
00yMOBJIEHMH caMOl0 TITMOWHOW JoCiifkeHHs. BOHHM He CTaBisTh TiJ CyMHIB
3arajibHy TO3UTHBHY OLIIHKY JucepTalii, i HayKOBY HOBH3HY, TEOPETHYHE Ta
[pakTUYHEe 3HAYEHHS.

3arajbHMil BUCHOBOK. AKTyaJbHICTh TeMH, piBeHb il HAYKOBOI pO3POGKH,
OOIPYHTOBAHICTh Ta JIOCTOBIPHICTh CHOPMYITHOBAHKUX MOJIOKEHD, HAYKOBA HOBH3HA,
TEOpeTUYHE Ta IPAKTHYHE 3HAYEHHS pe3yibTaTiB  [JO3BOJIAIOTH  OLIHUTH
auceprauiiine pocmimkeHHs K.B. Yepermoscbkoro sk camoctiiiny, 3aBepiieHy Ta
KOHLIENTyaJlbHO LiTICHY HayKoBy nparo. HaykoBa miHHicTh auceprauii nossrae y
TOMY, LIO aBTOP JOCHIKY€ CIpaBeIIHBUIl Ta PiIBHONpPABHUI PEXXUM HE JIHUILIE SIK
OKPEMHH MDKHApOJHO-NPABOBUI cTaHAApT, a SK (QYHKLUIOHAIBHUI eJleMeHT
IIPaBOBOI'O PEKMMY TPAHCKOPIOHHOI iHBeCTHMIiHHOI misympHOCTI. Takuil miaxin
N03BOJIAE€ BHUSBHTHM B3aEMO3AIEKHICTD MK MDKHAPOJHUMH 3000B'SI3aHHIMH
Nep)KaBH, CTaHJapTaMu CTaBJIEHHS 10 1HO3eMHHUX IHBECTHIIIH,
BHYTPIIIHBOJIEP)KABHUM  PEryJIIOBaHHSM,  aJMIHICTPaTMBHOIO  I[PaKTHKOIO,
FOPUCIMKLIMHUMU MeXaHi3MaMy Ta MPaBOBUMH 3aCO0aMH 3aXHCTY.

3a cBOIM 3MiCTOM, pIBHEM HAyKOBOI HOBM3HH, OOIPYHTOBAHICTIO Ta
JIOCTOBIPHICTIO OJ€pXKaHUX pe3yJibTariB auceprauis Ha Temy «CrpaBemiuBuii Ta
PIBHOMIPABHUH PEXUM 3aXHCTY iHBECTHLINH y MDKHApOJHOMY TIpaBi» BimoBizae
BUMoOram, BcraHoBieHUM [lopsakoM mpuceymxeHHs cryneHs gokropa dimocodii ta
CKacyBaHHs PILIEHHS pa30BO]l CIeLiali30BaHOl BYEHOI pajy 3aKjiajly BUILOI OCBITH,
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HAYKOBOI YCTaHOBM MPO MPHCYDKEHHS CTyIEHs A0KTopa (inocodi, 3aTBEPIKEHUM
nocraHosoro Kabinery Minictpis Vkpainm Bin 12 ciubs 2022 poky Ne 44 (i3
3MIHAMH), @ TaKOX IHIIMM CYYacCHHM HOPMATHBHHM BHMOTaM 10 aucepTanii Ha
3100y TT4 CTyneHs AokTopa ¢inocodil. Jluceprauis Bianosizae Bumoram, a ii aBTop
— Yepenosebkuit Koctantun Banepiiiouy — 3aciiyroBye Ha IpUCyIKeHHS CTyIIEHS
nokropa ¢inocodii y ramysi 3uars 29 «MiKHapoaHi BiTHOCHHMY» 3a CTEATBHICTIO
293 «MixHapoaHe mpaBoy.

Odiuifinuii onoHenr:

3aBigyBay4 kadeapu

rocroAapchKoro npasa i npouecy
HarionansHoro yHiBepcurery
«Onecbka IOpHINYHA aKageMisy,
JOKTOp IOPUAMYHHX HayK, podecop,
YieH-KopecnoHaeHT HauionaneHol akaze
MpaBOBUX HayK Y KpaiHH

ger TOJALEPKOBHUI

[Tignuce npod., a.1o0.1. O.I1. [Tog
3acBIAYYIO,
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